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RULE 447,

PROFESSIONAL CONDUCT

Rule 1.6

pgent fec, for example, governinent regulations
in certain tax makters.
Br payment ]
o = or may equire advance payment of a fee, but is
oo ' im any tnearned portion. A lawyer may accept
' payment for seivices, such as an ownership
in-anterprise, providing this does not involve
& proprietary interest in the eause of action or
tar of the litigation contrary to Rule 1.B(i).
%foe poid in property instead of money may he
5 requirements of Rule 1.8(x) because such fees
essentinl qualities of a business transaction

e an advance fee, w
rt in advance of tf
ind treat the fee ag

and client agree in
nt which notifies

e fee arrangetnen
provided;

it be held in a trug

ment may not he made whose terms might
» improperly to curtal services for the client
in a way contrary to the client’s interest.
4 lawyer shonld not enter into an agreement
g are to be provided only up to a stated
is foreseeuble that more extensive services
required, unless the situation is adequately
e client. Otherwise, the client might have to
er sssistunce in the midst of a proceeding or
wever, it is proper to define the extent of
of the client's ability to pay. A lawyer should
fee arrangement based primarvily on hourly
nir wusteful procedures.
ontingent Fecs
ph ‘() prohibits a lawyer from charging a
a domestic relations matter when payment is
the secuting of a divorce or upon the smount
upport or property settlement to be ohtained.
oes not preclude a contruct for & contingent
| representation in connection with the recovery of
int balances due under support, alimony or other
beeanse stch contracts do not implieate the
neerms,
e
of fee i a single billing to u client covoring
pr more lowyers who are not in the same firm.
fee facilitntes association of more than one
atter in which ncither alone could sorve the
oll, and most often is used when the fee is
il the division is between a referving lawyer and
_Paragraph () petiits the lawyers to divide
oh the basis of the proportion of services they
awyer sssumes responsibility for the repre-
whole. In addition, the client must agree to the
ineluding the share that each lawyer is to
e agreement must be confirmed in writing.
‘agreements must be in a writing signed by the
t otherwise comply with paragruph (c) of this
il responsibility for the representation entails
hical responsibility for the representation as if
sasaciated in a partnership. A lawyer who
sponsibility should be available to both the
er fee-gharing lawyer s needed throughout
tation and should remain knowledgeable about
Ahe legal matter. A lnwyer should only refer a
wyer whom the referring lawyer reasonably
petent to hundle the matter. See Rule LI.
faph (e} does not prohibit or regulate division of
Mei\fE(l in the future for work done when lawyers
ly_assnciated in a law firm. Also, when a client
T more lawyels in suecession on a matter and

the right to term
v and discharge théiitg

be entitled to & refy
he agreed-upon leg

Ik
er 1, 1990, Amended S8 3
2.1 -4

mment

nd Expenscs
25 that lawyers charge
ircumstances. The fa
st exclusive. Nor will @
s, The South Carolin
[odel Rale by making ¢
qther than subjective, “FaH
nses for which the ¢
1 Alawyer may seek
ices perforned in-ho
anses incutred in-housg
y charging a reasonable
ul it advance or by ch
eftects the cost incurt

15 regularly representel
olved an understanding
e and the expenses for
In a new client-lawyer re
r aa to fees und expens
erably in writing. Gen
wnt with at least a simple
8 customary fee arrangd
if the lejgl services tob
punt of the fee and whel
All be responsible for
g in the vourse of the
mt coneerning the ter

possibility of misund

2 uny other fees, are squ
of paragruph {a} of tl_us%
+icular contingent fee is

e to charge any form of
¢ the factors that ave relev
2able law may impose littl
ceiling on the percentd

to offer clients an altema
w also may apply to situat

later refuses to consent to a discharged lawyer receiving an
earned share of the legal fee, paragraph (e) should not be
applied to prevent a lawyer who has received a fee from
sharing that fee with the discharged lawyer to the extent that
the discharged lawyer has earned the fee for work performed
on the matter and is entitled to payment.

Dispules over Fees

[9] If & procedure has been established for reselution of fee
disputes, such as an arbitration or mediation procedurs
established by the bar, the lawyer must comply with the
procedure when it is mandatory, and, even when it is
voluntary, the lawyer should conscientiously consider submit-
ting to it. See Rule 416, SCACR. Law may prescribe a
procedure for determining & lawyer’s fee, for example, in
representation of an executor or adminisirator, a cluss or a
person entitled to a reasonable fee as part of the measure of
damages. The lawyer entitled to such n fee and a lawyer
representing another party concerned with the fee should
comply with the preseribed procedure.

Payment of Fees in Advance of Providing Services

[10] A lamwyer may treat a foe paid in advance of providing
services as the property of the Jawyer and <leposit the fee in
the lawyer's operating account, rather than hold the fee in
trust, if the client agrees in a written fes agreement which
complics with Paragraph ()1} through (G), and the fee is
reasonable under the factors histed in Rule 1.5(a). The
language deseribing such arrangements varies, and includes
terms such as {lat [ee, fixed fee, emrned on receipt, or
nonreflundable retainer, but all such lecs are subject to refund
if the lawyer lails to perform the agreed-npon legal serviees.

[11]1 When the lawyer has regularly represented a particu-
lar client, the written fce vequivement in Paragraph {f) may be
satisfied by a single agreement with the particalar client that
is upplicable to multiple current or future matters or files,
without the need for the luwyer and client to enter into a new
written agreement for ench individual matter.

RULE 1.6. CONFIDENTIALITY
OF INFORMATION

(a) A lawyer shall not reveal information relating to
the representation of a client unless the client gives
informed consent, the disclosure is impliedly author-
ized in order to carry out the vepresentation or the
discloswre is permitted by paragraph (b).

(b) A lawyer may reveal information velating to the
representation of a client to the extent the lawyer
reasonably believes necessary:

(1) to prevent the client from committing a eriminal
ack;

(2) to prevent reasonably certain death or substan-
tial bodily harm;

{3} to prevent the client from cominitting a crime or
fraud that is reasonably certain to result in substantial
injury to the financizal interests or property of another
and in fintherance of which the client has used or is
using the lawyer's services;

(4) to prevent, mitigate or rectify substantial injury
to the financial interests or property of another that is
reasonably certain to result or has resulted from the
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client’s commission of a crime or fraud in furtherance
of which the client has used the lawyer's services;

(5} fo secure legal advice about the lawyei’s compli-
ance with these Rules;

(6) to establish a claim or defense on behalf of the
lawyer in a controversy between the lawyer and the
client, to establish a defense to a criminal charge or
civil elaim against the lawyer based upon conduct in
which the client wus involved, or to respond to allega-
tions in any proceeding concerning the lawyer’s repre-
sentation of the client;

(7} to comply with other law or a court order; or

(8) to detect and resolve contlicts of interest arising
from the lawyer’s change of employment or from
changes in the composition or ownershi) of a firm, but
only if the revealed information would not compromise
the attorney-client privilege or otherwise prejudice the
client.

[Adopted effective September 1, 1990. Amended effective
Oetober 1, 2005; Septamber 17, 2014.]

Comment

[1] This Rule governs the disclosure by a lawyer of
information relating to the representation of a client during
the lawyer's reprosentation of the client. See Rule 1.18 for
the lawyer's duties with respeet to infornation provided to the
lawyer by a prospective client, Rule 1.9{e)(2) for the lawyer’s
duty not to revenl information relating to the lawver's prior
representation of a former elient and Rules 1.8(b) and 1.9(c)(1)
for the lawyer's duties with respect to the use of such
information to the disadvantage of elients and former clients.

[2] A fundatnental principle in the client-lawyer relation-
ship is that, in the absence of the client’s informed consent,
the lawyer must not reveal information relating to the
representation, See Rule 1.0(g) for the definition of informed
consent. Confidentiality contributes to the trust that is the
hallimark of the client-lawyer relationship. The client is
thereby encouraged to seck legal assistance and to communi-
cate fully and frankly with the lawyer even as to embarrassing
or legally damaging subject matter. The lawyer needs this
information to vepresent the client effectively and, if neces-
sary, to acdvise the client to refrain fromn wrongful conduct.
Almost without exception, elients come to lawyers in order to
determine their rights and what is, in the complex of laws and
regnlations, deemed to be legal and correct.

[3] The principle of client-lawyer confidentinlity is given
elfeet by related bodies of law: the attorney-chent privilege,
the work product doctrine and the rule of confidentiality
established in professional ethics. The attorney-client privi-
lege and work-produect doctrine apply in judicial and other
proceedings in which a lawyer may be called as a witness or
otherwise required to produce evidence toncerning a client.
The rule of client-lawyer confidentiality applies in situations
other than those where evidence is sought fromn the lawyer
through compulsion of law, The confidentiality 1ule, for
example, applies not only to matters communicated in confi-
dence by the client but also to ell information relating to the
representation, whatever its source. A lawyer may not
disclose sweh information except as authorized or required by
Lhe Rules of Professional Conduct or other law, See also
Scope.
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[4] The requirement of maintoining confidentiality of infor-
mation relating to representation applies to pgovernment
lawyers who may- disagree with the policy goals that thelr
representation is designed to advance.

{6] Paragraph (a) prohibits a lawyer from revealing infoir-
mation relating to the representution of a client, This
prohibition also applies to disclosures by a lawyer that do not
in themselves reveal protected information but could reason-
ably lead to the diseovery of such information by a third
person. A lawyer's use of a hypothetical to discuse issues
relating to the vepresentation is pernilsaible 5o long as there is
no reasonable likelihood that the listener will be able to
ascertain the identity of the client or the situation inyolved,

Aulhorized Disclosure

(6] Except to the exteni that the client’s instructions or
special cireumstances limit that authority, a lawyer is inpli-
edly authorized to make disclosures about a client when
appropriate in cavrying out the representation. In somec
situations, for example, a lawyer may be impliedly authorized
to admit a fact that cannot proparly be disputed or to make a
disclosure that facilitates a satisfactory conclusion to a matter,
Lawyers in a firin may, in the course of the fim's practice,
disclose to each other inforination relating to a client of the
firm, unless the client has instiucted that particular informa-
tion be confined to specified lawyers.

Disclosure Adverse to Client

[7] Although the public interest is nsually best served by a
strict rule requiring lawyers to preserve the confidentiality of
information relating to the representation of their clients, the
confidentiality rule is subject to limited exceptions. The
lawyer may learn that a client intends prospective concuct
that is eriminal. As stated in paragraph (1)(1), the lawyer has
professional discretion to reveal information in order lo
prevent such consequences. Paragraph (1)(2) recognizes the
overriding value of life and physical integrity and permils
disclosure reasonably nccessary to prevent reasonably certain
death or substantial bodily harin, Sueh harm is veasonably
certain to oecur if it will be suffered imininently or if there is a
present and substantial threat that u person will suffer such
harm at a later date if the lawyer fails to take action necessary
to eliminate the threat. Thus, a lawyer who knows that a
elient has accidentally discharged toxic waste into a towa's
water gupply may reveal this information to the authorities if
there iz a present and substantial risk that n person who
drinks the water will contract a life-threatening or debilituting
disease and the lawyer's disclogire is neeessary to eliminnte
the threat or reduce the number of vietiins.

[8] Paragraph (b)3) does not limit the breadth of Pava-
graph (b)(1}, but deseribes one specifie example of a situation
in which disclosure is permitted to prevent a criminal act by
the client. Paragraph (b}3) is a linited exception to the rule
of confidentiality that permils the lawyer to reveal informa-
tion to the extent necessary to enable affecled persons or
appropriate authorities to prevent the client from ecomunitling
a erime or fraud, ns defined in Rule 1.0(f), that is reasonably
certain to result in substantial injury to the financial or
property intevests of another and in furtherance of which the
client has used or ia using the lawyer's services. Such a
seriolis abuse of the client-lawyer relationship by the client
forfeits the protection of this Rule. The client can, of course,
prevent such disclosure by refraining from the wrongful
conduct. Although paragraph (b)3) does not require the
lawyer to reveal the client’s misconduct, the lawyer may not
counsel or assist the client in conduct the lawyer knows i
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RULE 407. PROFESSIONAL CONDUCT

Rule 1.6

. eriminl or fravdulent. See Rule 1.2(d). See also Rule 1.16
“with vespect to the lawyer’s obligation or right to withdraw
from the representation of the client in such circumstances,
4 Rule 1.13(c), which permits the lawyer, where the client is
u organization, to reveal information relating to the repre-
ftation in limited eircumstances.

[9] Paragraph (b){4) addresses the situation in which the
JJawyer does not learn of the elient’s ¢rime or fraud until after
‘Tt hns been consummated. Although the elient no longer has
e option of preventing disclosure by refraining from the
ongtul conduct, there will be situations in which the loss
ered by the affected person can be prevented, rectified or
gated. In such situations, the lawyer may disclose
formation relating to the representation to the extent
ecessary to enable the affected persons to prevent or
ftigate reaonably certain losses or to attempt to recoup
“their losses. Paragraph (b)(4) does not apply when a person
‘who hus committed a crime or fraud thereafter employs a
Jawyer for representation coneerning that offense.

[10] A lawyer's confidentiality obligations de not preclude a
lawyer from securing confidential legal advice about the
Jawyer’s pervonal responsibility to comply with these Rules.
In most situations, disclosing infermation to secure such
-advice will be impliedly authorized for the lawyer to carry out
the representation. Even when the disclosure is not impliedly
authorized, paragraph (b){5) permits such disclosure because
of the importanee of a lawyer's compliance with the Rules of
Professional Conduct.

{11} Where a legul claim or disciplinary charge alleges
-complicity of the lawyer in a client’s conduct or other
misconduct of the lawyer involving representation of the
‘tHent, the lawyer may respond to the extent the lawyer
‘reasonably believes necessary to establish a defense. The
same is true with respect to a elaim involving the conduct or
representation of a former client. Such a charge can arise in
a civil, criminal, diseiplinary or other proceeding and can be
based on a wrong sllegedly committed by the lawyer against
‘the client or on a wrong alleged by a third person, for
‘axample, a person clniming to have been defrauded by the
Jawyer and client acting together. The lawyer’s right to
respond arises when an assertion of such complicity has been
made. Paragraph (b)(6) does not require the lawyer to await
the commencement of an action or proceeding that charges
auch complicity, o that the defense may be established by
responding directly te a third party who has made such an
ugsertion. The right to defend also applies, of course, where a
proceeding has beet commenced,

{12] A lawyer entitled to a fee iz permitted by paragrapl
(b}(6} to prove the services rendered in an action to collect it.
This aspect of the rule expresses the principle that the
benefieiary of a fiduciary velationship may not exploit it to the
detriment of the fiduciary.

Deteclion of Conflicts of Interest

[13] Paragraph (b)(8) recognizes thut lawyers in different
firms inay need to disclose limited information to each other to
detect and resolve conflicts of interest, such as when a lawyer
is considering an association with another firm, two or more
firms ave considering a merger, or a lawyer is considering the
purchase of a law practice. See Rule 1.17, Comment [G].
Under these circumstances, lawyers and law firms are permit-
ted to disclose limited information, but only once substantive
discussions regarding the new relationship have eccurred.
Any such disclosure sheuld ordinarily include no more than
the identity of the persons and entities involved in a matter, a

brief summary of the general issues involved, and information
about whether the mgt.ter has terminaied. Even thig limited
information, however, should be diselosed only to the extent
reasonably necessary to detect and resolve conflicts of inter-
est that might arise from the possible new relationship.
Moreover, the disclosure of any information is prohibited it it
would compromize the attorney-client privilege or otherwise
prejudice the elient {e.g., the faet thut a corporate clienl is
seeking ndviee on a corporate takeover that has nol been
publicly announeed; that a person has consulted a lawyer
about the possibility of divorce before the person’s intentions
are known to the person’s spouse; o that a person has
consulted u lawyer about a eriminal investigation that has not
led to a publie charge). Under these eircumstances, para-
graph (a) prohibits disclosure wnless the client or former
client gives informed consent. A lawyer's fiduciaty duty to
the lawyer’s fim may also govern a lawyer's conduet when
exploring an association with another firin and is beyond the
scope of these Nules.

[14] Any information discloserl purswant to paragraph
(b)8) may be used or further disclosed only to the extent
necessary to detect and resolve conflicts of interest. Para-
graph (b)(8) does not restrict the use of information aequired
by means independent of any disclosure pursuant to para-
graph (b}8). Paragraph (b¥B) also does not affect the
disclogure of information within a law [irm when the disclo-
sure is otherwise authorized, see Comment [6G], such as when a
lawyer in a firm diseloses information to another lawyer in the
same firm to detect and resolve contlicts of interest that conld
arise in conncetion with undertaking a new vepresentation.

[15] Other law may require that a lawyer disclose informa-
tion #bout a client. Whether such a law supersedes Rule 1.6
is a guestion of law beyond the scope of these Rules. When
disclosute of information relating Lo the representation ap-
pea1s to be required by other law, the lawyer must discuss the
matter with the client to the extent required by Rule 1.4, If,
however, the other law supersedes this Rule and requires
disclosure, paragraph (b)(7) permits the lawyer to make such
disclosures a8 are necessary to comply with the law,

[16] A lawyer may be ordered to reveal information relut-
ing to the representation of a client by a court or by another
tribunal or governmental entity claiming authority pursuant
to other law to compel the discloswme, Absent informed
congent of the client to do ntherwise, the lawyer should assert
on behalf of the eclient alt nonfrivolous elaims that the order is
not authorized by other law or that the information sought is
protected against disclosure by the attorney-client privilege or
other applicable law. In the event of an adverse ruling, the
lawyer must consult with the client about the possibility of
appeal to the extent required by Rule 1.4. Unless review is
sought, however, parugraph (b)(T) permits the lawyer to
comply with the court's order.

[17] Paragraph () permits disclosure only to the extent the
lawyer reasonably believes the disclosure is nccessary to
aecomplish one of the purposes apecified.  Where practicable,
the lawyer should first seek to persuade the client to take
suitable action to obviato the need for disclosure,  In any ense,
a disclosure adverse to the client’s interest should be no
greater than the lawyer reasonably believes nevessary to
sccomplish the purpose. If the disclosme will be made in
connection with a judicial proceeding, the disclosure should be
made in a manner that limits access to the information to the
tribunal or other persons having a need to know it and
Appropriate protective orders or other arrangements should
be sought by the lawyer to the fullest extent practicable.
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(18] Paragraph () permits but does not require the
disclosure of infurmation relating to a client’s representation
to accomplish the purposes specified in puragraphs (b)(1)
through (WXT). In exereising the diseretion conferred by this
Rule, the lawyer may consider such factors as the nature of
the lawyer's relationship with the client snd with those who
might be injured by the client, the lawyer’s own involvement
in the transaction and factors that may extenuate the conduct
in question. A lawyor's decision not to disclose as permitted
by paragraph (b) dues not violate this Rule. Disclosure may
be required, however, by other Rules. Some Rules requtire
discloswre only if such disclosure would be permitted by
paragraph (h). See Rules 1.2(d), 4.1(b), 8.1 and 8.3. Rule 33,
on the other hand, requires diselosure in some cireumstances
regardless of whether such disclosure is permitled by this
Rule. See Rule 3.3(¢c).

Acling Competenily to Preserve Confidentiality

[19] A lawyer must act competently to safeguard informa-
tion relating to the representalion of 4 client against inadver-
tent or unauthorized discloswe by the lawyer or other
persons who ave participating in the representation of the
elient or who are suhject to the lawyer's supervision. Sce
Rules 1.1, 5.1 aind 5.8,

{20] When transmitting a communieation that includes
inforinution relating to the representation of u client, the
lawyer must take reasonable precautions to prevenl the
information froin coming into the hands of unintended recipi-
ents. This duly, huwever, does not require that the lawyer
uee special seeurity measures it the method of comununication
affords a reasonable expectation of privaey. Special circum-
slunces, however, may warrant special precaviions. Factors
to be considered in determining the reasonableness of the
lawyer’s expectation of confidentidlity include the sensitivity
of the information and the extent to which the privaecy of the
commanication i protected by law or by conlidentiality
agreement. A client may require the lawyer to implement
special security measuyres nol required by this Rule o may
give Informed consent to the uke of a means of communication
that would otherwise be prohibited by this Rule,

Former Client

[21] The duty of confidentiality continues after the client-
tawyer relationship has terminaterd. See Rule 1.9(c)(2). See
Rule 19c)(1) for the prohibition against using such informa-
tion to the disadvantage of the former client.

RULE 1.7. CONFLICT OF INTEREST:
CURRENT CLIENTS

(a) Except as provided in paragraph (b), a lawyer
shall not represent a client if the representation
involves a concurrent conflict of interest. A concurrent
conflict of interest exists if:

(1) the representation of one client will he directly
adverse to another elient; or

(2) there is a significant 118k that the representation
of ohe or more clients will be materialiy limited by the
lawyer's responsibilities to another client, & former
client or a third person or by a personal interest of the
lawyer.

(b) Notwithstanding the existence of a concuirent
conflict of interest under paragraph (a), a lawyer may
represent u cliant if:
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(1) the lawyer reasonably believes that the lawyer
will be able to provide competent and diligent repre-
sentation to each affected client;

(2) the representation is not prohibited by law;

(8) the representation does not involve the assertion
of a claim by one client against another client repre-
sented by the lawyer in the same litigation or other
proceeding hefore a tribunal; and

(4) each affected client gives informed consent, con-
firmed in writing.
[Adopted effective September 1, 1990. Amended effective
October 1, 2005.]

Comment ~
General Principles

[11 Loyaity and independent judgment are essential ele-
ments in the lawyer's relationship to a client. Coneurrent
conflicls of interest can arise from the lawyer’s responsibilities
to another client, a former client o a third person or from the
lawyer's own interests, For specific Rules regarding certain
concurent conflicts of interest, see Rule 1.5. For former
client conflicts of interest, see Rule 1.9. For conflicts of
interest involving prospective clients, see Rule 1.18. For
definitions of “informed consent” and “confirmed in writing,”
see Rule 1.0(g} and (b).

[2] Resolution of a conflict of interest problem under this
Rule requires the lawyer to: 1) clearly identify the client or
clients; 2) determine whether a conflict of interest exists; 8)
decide whether the representation may be undertaken despite
the existence of a conflict, ie, whother the eonflict is
consentuble; and 4) il so, consuit with the clients affected
under paragraph (a) and obtain their informed consent,
confirmed in writing. The clients affected under paragraph
(a) include bath of the clients referred to in paragraph (a)(1}
and the one or more clients whose representation might be
materially linited under paragraph (a)(2),

(3] A conflict of fnterest may exist hefore representation is
undertaken, in which event the representation must be
declined, unless the lawyer obtains the informed consent of
each client under the conditions of paragraph (h). To
determine whether a conflict of interest exists, a lawyer
should adopt, reasonable procedures, appropriate for the size
and type of fism and practice, to determine in both litigation
and non-litigation matters the persons and issues involved,
See also Comment to Rule 5.1. Ignorance caused by a failure
to institute such procedures will not excuse a lawyer's
violation of this Rule. As to whether a client-lawyer relation-
ship exists or, having once been established, is continuing, see
Comment to Rule 1.3 and Scape.

[4] If a conflict arises after representation has been under-
taken, the lawyer ordinarily must withdraw from Lhe repre-
sentalion, unless the lawyer has obtained the informed
consent of the client under the conditions of paragraph (h).
Sea Rule 116, Where more than one clent is involved,
whether the lawyer may continue to represent any of the
clients is determined both by the lawyer's ability to comply
with (uties owed to the former client and by the lawyer's
ability to represent adoquately the remaining elient or clients,
given the lawyer’s duties to the former elient. See Rule 14
See algo Comments [5] and 127].
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" yealigmnent of parties
. the mislst of & represen
- “lawyer on behalf of o

represented by the law
ing on the circumstane
withdraw from one of t]
conflict. The lawyer n
gary and take steps tor
1.16. The lawyer must
the client from whose
deawn. See Rule 1.9(c)

Identifying Conflict

[6] Loyalty to a ewrr
sentation directly adve
inforned consent, ‘Th
aet as an advoeate in o

- represents in gome oth

wholly unrelated. The
directly adverse is like
damage to the client-ln
lawyer's ability to rep
tion, the client on whos
undertaken reasonably
that client’s cage less e

. client, i.e., that the ref

by the lawyer's intex
Similarly, a directly ad:
is required to cross-exa
in a lawsuit invelving :
will be damaging to 1

- lawsnit. On the other

unrelated matters of eli
cally adverse, such as
enterprises in unrelate
tute a conflict of intere:
the respective clients.

[7] Directly adverse
maiters. For example
seller of a business in
by the lawyer, not in
unrelated natter, the |
sentation without the ir

Identifying Conflic

{8} Even where ther
interest exists if there
ability to consider, rec
course of action for the
result of the lawyer's o
exammple, a lawyer as
seeking to form a joi
limited in the lawyer's
posgible positions that ¢
tduty of loyalty to the o
alternatives that woul
The mere possibility
require diselosure and
likeliloed that a differe
does, whether it will )
independent profession
or foreclose courses
ptirsued on behalf of th

Lawyer's Responsit
Third Persons




ands the lawyer’s
Il make reasonable
wding. The lawyer
epresented person,
mse), if the lawyer
1at the interests of
aable possibility of
sts of the client.

Amended effective

larly one not experi-
light assume that a
' is a disinterested
r represents a client.
lawyer will typically
i, where necessary,
oscd to those of the
andings that some-
zation deals with an
1.

situations involving
may be adyerse to
which the person’s
at’s. In the former
¥ill compromise the
reat that the Rule
_from the advice to
iving impermissible
sophistication of the
itting in which the
does not prohibit a
‘nsaction or settling
L. So long as the
resents an adverse
n, the lawyer may
the lawyer’s client
8 matter, prepare
ure and explain the

3 document or the
tions,

¢ RIGHTS
18

rer shall not use
e other-than to

peison, or use
violate the legal

nent relating to
nt and knows or
iment was inad-
sender,

umended effective

lawyer to subor-
1e client, but that
nay disregard the
catalogue all such

RULE 407. PROFESSIONAL CONDUCT

Rule 5.1

rights, but they include legal restrictions on methods of
ohtaining evidence from third persons and unwarranted
intrusions into privileged relationships, such as the client
lawyer relationship.

[2] Paragraph (b) recognizes that lawyers sometimes re-
ceive docwments that were mistakenly sent or produced by
ppposing parties or their lawyers. If a lawyer knows or
reagonably should know that a such a document was sent
inadvertently, then this Rule requires the lawyer to promptly
notify the ‘sender in order to permnit that person to take
protective measures. Whether the lawyer is required to take
additional steps, such as returning the original document, is a
matter of law beyond the scope of these Rules, as is the
question of whether the privileged status of a document has
been waived, Similarly, this Rule does not address the legal
dutics of a lawyer who receives a document that the lawyer
knows or reasonably should know may have been wrongfully
obtained by the sending person. For purposes of this Rule,
“dnoument” includes e mail er other electronic modes of
transmission subjeet to being read or put into readable formn.

[3] Some lawyers may choose to return a document unread,
for example, when the lawyer learns before receiving the
document that it was inadvertently sent to the wrong address.
Where a lawyer is not required by applicable law to de so, the
decision to voluntarily retarn such a document is a matter of
professional judgment ordinarily reserved to the lawyer. See
Rules 1.2 and 1.4.

RULE 4.5. THREATENING CRIMINAL
PROSECUTION

A lawyer shall not present, participate in presenting,
or threaten to present criminal or professional disci-
plinary charges solely to obtain an advantage in a eivil
matter.

{Adopted effective September i, 1990. Amended effective
October 1, 2005.]

Comment.
This Rule is not included in the Model Rules of Professional
Conduct. The language of this Rule is based upon DR 7 105
of the Code of Profesaional Responsibility.

LAW FIRMS AND ASSOCIATIONS

RULE 5.1. RESPONSIBILITIES OF
PARTNERS, MANAGERS, AND
SUPERVISORY LAWYERS

(a) A partner in a law firm, and a lawyer who
individually or together with other lawyers possesses
comnparable managerial authority in a law firm, shall
make reasonable efforts to ensure that the firm has in
effect measures giving reasonable assurance that all
lawyers in the firm conform to the Rules of Profession-
al Conduct.

(b) A lawyer having direct supervisory authority
over another lawyer shall make reasonable efforts to
ensure that the other lawyer conforms to the Rules of
Professional Conduct.

{¢) A lawyer shall be responsible for another law-
yer's violation of the Rules of Professional Conduct if:

(1) the lawyer orders or, with knowledge of the
specific conduct, ratifies the conduct invelved; or

(2) the lawyer is a partner or has comparable
managerial authority in the law firm in which the other
lawyer practices, or has direct supervisory authority
over the other lawyer, and knows of the conduct at a
time when its consequences can be avoided or mitigat-
ed but fails to take reasonable remedial action.

{d) Partners and lawyers with comparable manage-
rial authority who reasonably believe that a lawyer in
the law firn may be suffering from a significant
impairment of that lawyer’s cognitive function shall
take action to address the concern with the lawyer and
may seek assistance by reporting the cirecumstances of
coneern pursuant to Rule 428, SCACR.

[Adopted effective September 1, 1990. Amended effective
October 1, 2005; Augnst 24, 20165; October 26, 2016.]

Comment

[13 Paragraph (a) applies to lawyers who have managerinl
authority over the professional work of a firm. See Rule
1.0(d). This includes imembers of u partnership, the shave-
holders in a law firm organized as a professional corporation,
and members of other associations authovized to practice law,;
lawyers having comparable managerial authority in a legal
gervices organization or a law departinent of an enterprise or
government agency; and lawyers who have intermediate
managerial responsibilities in a firm. Paragraph (b) applies
to lawyers who have supervisory authority over the work of
other lawyers in a irm.

[2] Paragraph (a) requires lawyers with managerial author-
ity within a frin to make reasonable efforts to establish
internal policies and procedures designed to provide reason-
able nssurance that all lawyers in the firm will conform to the
Rules of Professional Conduet. Such policies and procedures
include those designed to detect and resolve conflicts of
interest, identify dates by which actions must be taken in
pending matters, account for client funds and property and
ensure that inexperienced lawyers are properly supervised,

{3] Other measures that may be required to fulfill the
responsibility prescribed in paragraph (a) can depend on the
firm's structure and the nature of its practice. In a small firm
of experienced lawyers, informal supervision and periodic
review of compliance with the required systems ordinarily will
suffice. In a large firm, or in practice situations in which
diffieult ethical problems frequently arise, more elaborate
measures may be necessary. Some firms, for example, have a
procedure whereby junior lawyers can make confidential
veferral of ethical problems divectly to a designated senior
partner or special committee. See Rule 5.2, Firms, whether
large or small, may also rely on continuing legal education in
professional ethies. In any event, the ethical atmosphere of a
firm can influence the conduct of all its memhers and the
partners may not assume that alk lawyers associated with the
firm will inevitahly conform to the Rules.

[4} Paragraph (¢) expresses a general principle of personal
responsibility for acts of another. See also Rule 8.4(a).

[6) Paragraph {c)(2) defines the duty of a partner or other
lawyer having eomparable managerial authority in a law rm,
as well as a lawyer who has direct supervisory authority over
perfortnance of specific legal work by another lawyer.
Whether a lawyer has supervisory authority in particular
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circumstances is & question of fact. Partners and lawyera
with comparable authority have at least indirect responsibility
for all work being done by the firm, while a pavtner or
manager in charge of a partieular matter ordinarily also has
supervisory responsibility for the work of other firm lawyers
engaged in the matter, Appropriate remedial action by a
partner or managing lawyer would depend on the immediacy
of that lawyer’s involvement and the seriousness of the
misconduet, A supervisor is required to intervene to prevent
avoidable consequences of misconduet if the supervisor knows
that the misconduct occurred. Thus, if a supervising lawyer
knows that a subordinate misrepresented a matter to an
opposing party in negotiation, the supervisor as well as the
subordinate has a duty to correct the resulling misapprehen-
sion.

[6] Professional misconduet by a lawyer under supervision
could revesal a violation of paragraph (b) on the part of the
supervisory lawyer even though it does not entail a violation of
paragraph (e) because there was no direction, ratification or
knowledge of the violation.

(7] Apart from this Rule and Rule 8.4(a), & lawyer does not
have diseiplinary liabllity for the eonduct of a partner,
associate or subordinate. Whether a lawyer may be liable
civilly or criminally for another lawyer’s conduct is s question
of law beyond the acope of these Rules.

{8] The duties imposed by this Rule on managing and
supetrvising lawyets do not alter the personal duty of each
lawyer in a fi'mn to abide by the Rules of Professional
Conduet. See Rule 5.2.(a).

[9] Paragraph (d) expresses a principle of responsibility to
the clients of the law firm. Where partners or lawyers with
comparable authority reasonably believe a lawyer is suffering
from a significant cognitive impairtnent, they have a duty to
protect the interests of clients and ensure that the representa-
tion doea not harm elients or result in a violation of these
rules. See Rule 1.16(a). One mechenisin for addressing
concerns before matters must be taken to the Commission on
Lawyer Conduet is found in Rule 428, SCACR. See also Rule
8.3(c) regarding the obligation to report a violation of the
Rules of Professional Conduct when there is knowledge a
violation has been committed as opposed to & belief that the
lawyer may be suffering from an impairment of the lawyer's
cognitive function.

RULE 5.2. RESPONSIBILITIES OF
A SUBORDINATE LAWYER

(a) A lawyer is bound by the Rules of Professional
Conduet notwithstanding that the lawyer acted at the
direction of another person.

{b) A subordinate lawyer does not violate the Rules
of Professional Conduct if that lawyer acts in accor-
danee with a supervisory lawyer's reasonable resolu-
tion of an argusble question of professional duty.
[Adopted effective September 1, 1990. Amended effective
Qctober 1, 2005.]

Corament

_{1] Although a lawyer is not relieved of responsibility for a
violation by the fact that the lawyer acted at the direction of a
supervisor, that fact may be relevant in determining whether
2 lawyer had the knowledge required to render conduct a
violation of the Rules, For example, if a subordinate filed a
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frivolous pleading at the direction of a supervisor, the
subordinate would not be guilty of a professional violation
unless the subordinate knew of the decument's frivolous
character.

{2] When lawyers in a supervisor-subordinate relationship
encounter a matter involving professional judgment as to
ethical duty, the supervisor may assume responsibility for
making the judgment. Otherwise, a consistent course of
action or position could not be taken. If the question can
reasonably be answered only one way, the duty of both
lawyers is clear and they are equally responsible for fulfilling
it. However, if the question is reasonably arguable, someone
has to decide upon the course of action. That authority
ordinarily reposes in the supervisor, and a subordinate may be
guided accordingly. For example, if a question ariser wheth-
er the interests of two clients conflict under Rule 1.7, the
supervigor's reasonable resclution of the question should
protect the subordinate professionally il the resolution is
subsequently challenged.

RULE 53. RESPONSIBILITIES
REGARDING NONLAWYER
ASSISTANTS

With respect to a nonlawyer employed or retained by
or asgociated with a lawyer:

(a) a partner, and a lawyer who individually or
together with other lawyers poasesses comparzble
managerial authority in a law firm shall make reason-
able efforts to ensure that the firm has in effect
measures giving reasonable assurance that the per-
son’s conduct is compatible with the professional obli-
gations of the lawyer;

(b) a lawyer having direct supervisory authority
over the nonlawyer shall make reasonable efforts to
ensure that the person's conduct is compatible with the
professional obligations of the Jawyer; and

(c) alawyer shall be responsible for conduct of such
4 person thet would be a violation of the Rules of
Professional Conduct if engaged in by a lawyer if:

(1) the lawyer orders or, with the knowledge of the
specific conduct, ratifies the conduet involved; or

(2) the lawyer is a partner or has comparable
managerial authority in the law firm in which the
person is employed, or has direct supervisory authority
over the person, and knows of the conduct at a time
when its consequences can be avoided or mitigated but
fails to take reasonable remedial action.

[Adopted effective September 1, 1990. Amended effective
October 1, 2005.]

Comment

{1] Lawyers generally employ assistants in their practice,
including secretaries, investigators, law student interns, and
paraprofessionals. Such assistants, whether employees or
independent contractors, act for the lawyer in rendition of the
lawyer's professional services. A lawyer must give such
assistants appropriate instruction and supervision concerning
the ethical aspects of their employment, particularly regard-
ing the obligation not to disclose information relating to
representation of the client, and should be responsible for
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RULE 407. PROFESSIONAL CONDUCT

Rule 5.5

their work product. The measures employed in supervising
nenlawyers should take account of the fact that they do not
have legal training and are not subject to professional
discipline.

[2] Paragraph {a) requires lawyers with managerial author-
ity within a law firn1 to make reasonable efforts to establish
internal policies and procedures designed to provide reason-
able assurance that nonlawyers in the firm will act in a way
compatible with the Rules of Professional Conduct. See
Comment [1] to Rule 5.1, Paragraph (b) applies to lawyers
who have supervisory authority over the worlk of a nonlawyer.
Paragraph (c) specifies the circumstances in which a lawyer is
responsible for conduct of a nonlawyer that would be a
violation of the Rules of Professional conduct if engaged in by
a lawyer.

RULE 54. PROFESSIONAL
INDEPENDENCE OF A
LAWYER

(a) A lawyer or law firm shall not share legal fees
with a nonlawyer, except that:

{1) an agreement by a lawyer with the lawyer’s firm,
partner, or associate may provide for the payment of
money, over a reasonable period of time after the
lawyer’s death, to the lawyer’s estate or to one or more
specified persons;

{2) a lawyer who undertakes to complete unfinished
legal business of a deceased lawyer may pay to the
estate of the deceased lawyer that proportion of the
total compensation which fairly represents the services
rendered by the deceased lawyer;

(3) a lawyer who purchases the practice of a de-
ceased, disabled, or disappeared lawyer may, pursuant
to the provision of Rule 1.17, pay to the estate or other
representative of that lawyer the agreed-upon pur-
chage price;

(4) a lawyer or a law firm may include nonlawyer
emnployees in 8 compensation or retirement plan, even
though the plan is based in whole or in part on a profit-
shaving arrangement,

(b} A lawyer shall not form a partnership with a
nonlawyer if any of the activities of the partnership
consist of the practice of law.

(¢) A lawyer shall not permit a person who recom-
mmends, employs, or pays the lawyer to render legal
services for another to direct or regulate the lawyer’s

_rofessional fudgment in rendering such legal services.

{d) A lawyer shall not practice with or in the form of
a professional covporation or association authorized to
practice law for a profit, if:

(1) a nonlawyer owns any interest thevein, cxcept
that a fiduciary representative of the estate or trust of
a lawyer may hold the stock or interest of the lawyer
for a reasonable time during settleiient or administra-
lion;

(2} a nonlawyer is a corporate director o officer
thereof or occupies a position of similar responsibility
in any form of association other than a corporation; or

(3) a nonlawyer has the right to direct or control the
professional judgment of a lawyer.
[Adopted effective September 1, 1990. Amended effective
October 1, 2005.]

Comment

[1} The provisions of this Rule express traditional limita-
tions on sharing fees. These limitations are to protect the
lawyer's professional independence of judgment. Where
someone other than the client pays the Jawyer’s fee or salary,
or recommends employment of the lawyer, that arrangement
does naot modity the lawyer's obligation to the client. As
gtated in paragraph (), such arrangetnents should not inter-
fere with the lawyer’s professional judgment.

[2] This Rule also expresses traditional limitations on
permitting a third party to direct or regulate the lawyer’s
professional judgment in rendering legal services to another.
See also Rule 1.8(5)(lawyer may accept compensation from a
third party as long as there is no interference with the
lawyer’s independent professional judgment and the client
gives inforined consent).

RULE 5.5. UNAUTHORIZED PRACTICE
OF LAW; MULTIJURISDICTIONAL
PRACTICE OF LAW

{a) A lawyer shall not practice law in a jurisdiction
in violation of the regulation of the legal profession in
that jurisdiction or assist another in doing ao.

(b) A lawyer who is not admitted to practice in this
jurisdiction ghall not:

{1) except as authorized by these Rules or other law,
eatablish an office or other gystematic and continnous
presence in this jurisdiction for the practice of law; or

{2) hold out to the public or otherwise represent that
the lawyer is admitted to practice law in this jurisdic-
tion.

(¢) A lawyer admitted in ancther United States
jurisdietion, and not disbarred or suspended from
practice in any jwrisdietion, may provide legal services
on a temporary basis in this jurisdiction that:

(1) are undertaken in association with a lawyer who
is admitted to practice in this jurisdiction and who
actively participates in the inatter;

(2) are in or reasonably related to a pending or
potential proceeding before a tribunal in this or anoth-
er jurisdiction, if the lawyer, or a person the lawyer ia
assisting, is anthorized by law or order to appear in
such proceeding or reasonably expects to be so author-
ized;

{3) are in or reasonably rvelated to a pending or
potential avbitration, mediation, or other alternative
dispute resolution proceeding in this or another juris-
diction, if the services arise out of or are reasonably
related to the lawyer's representation of an existing
client in a jurisdietion in which the lawyer is adinitted
to practice and are not services for which the forum
requires pro hae vice admission; or
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(4) are not within pavagraph ()2} or (c}(3) and arise
out of or are reasonably related to the lawyer's
representation of an existing client in a jurisdiction in
which the lawyer is admitted to practice.

(d) A lawyer admitted in ancther United States
Jjurisdiction, -and not disbarred or suspended from
practice in any jurisdiction, may provide Jegal services
in this jurisdietion that:

(1) are provided to the lawyer's employer or its
organizational affiliates and are not services for which
the forum requires pro hac vice admission; or

(2) are services that the lawyer is authorized to
provide by federal law or other law of this jurisdiction,
[Adopted effective September 1, 1990. Amended effective
October 1, 2005; July 289, 2014; August 10, 2016.]

Comment

(1] A lawyer may practice law only in a jurisdiction in which
the lawyer is authorized to practice. A lawyer may be
admitted to practice law in a jurisdiction on a regnlar basis or
may be authorized by court rule or order or by law to practice
for a limited purpose or on a restricted hasis. Paragraph (a)
applies to unauthorized practice of law by o lawyer, whether
through the lawyer’s direct action or by the lawyer assisting
another person,

[2] The definition of the practice of law is established by
law and varies from one jurisdiction to another. Whatever
the definition, limiting the practice of law to members of the
bar protects the public against rendition of legul services by
unqualified persons. This Rule does not prohibit a lawyer
from employing the services of paraprofessionals and delegat-
ing lunetions 1o them, so long as the lawyer supervises the
delegated work and retains responsibility for their work. See
Rule 6.3.

[3] A lawyer mnay provide professional advice and instruc-
tion to nonlawyers whose employment requires kmowledge of
the law; for exampie, claims adjusters, employees of finaneial
or commercial institutions, social workers, accountants and
persons employed in government agencles. Lawyers also
may assist independent nonlawyers, sueh us paraprofession-
als, who are authorized by the law of a jurisdiction to provide
particular law-refated services. In addition, a lawyer may
coungel nonlawyers who wish to proceed pro se,

[4] Other than as authorized by law or this Rule, a lawyer
who is not admitted to practice genetdlly in this jurisdiction
violates paragraph (b) if the lawyer establishes an office or
other systematic and continuous presence in this jurisdiction
for the practice of law. Presence may be systematic and
cantinuous even if the lawyer is not physically present here.
Sueh a lawyer must not hold out to the public or otherwise
represent that the lawyer is admitted to practice law in this
Jurisdiction. See also Rules 7.1(n} and 7.6(b).

(5] There ure oceasions in which a lawyer admitted to
practice in another United States Jurisdiction, and not dis-
barred or suspended from practice in any jurisdiction, may
provide legral rervices on a temporary basis in this Jjurisdietion
under cireumstances that do not eveate an unreasonable risk
to the interests of their clicnts, the public or the courts.
Paragraph (c} identifies four such circumstances. The fact
that conduct is not so identified does not imply that the
conduct is or is not authorized. With the exception of
pavagraphs (d)(1) and (d}2), the Rule does not authorize a
128

lawyer to establish an office or other systematic and continu-
ous presence in this juwiediction without being admitted Lo
practice generally here.

[6] There is no single test to determine whether a lawyer's
services are provided on a “temporary basis” in this jurisdic-
tion, and may therefore be permissible under paragraph (c).
Services may be “temporary” even though the lawyer pro-
vides services in thig jurisdiction on a recurring basis, or for
an extended period of time, ns when the jawyer is represent-
ing & client in a single lengthy negotiation or litigation.

(7] Paragraphs (¢) and (d) apply to lawyers who are
admitted to practice iaw in any United States jurisdiction,
which includes the District of Columbia and any state,
territory or cornmonwealth of the United States. The word
“admitted” in paragraph (c) contemplates that the lawyer in
authorized to practice in the jurisdiction in which the lawyer is
admitted and excludes a lawyer who while technically admit-
ted js not authorized to practice, because, for example, the
lawyer is on inactive status,

[8] Paragraph {c)(1) recognizes that the interests of clients
and the public are protected if a Inwyer admitted only in
another jurisdiction associates with a lawyer licensed to
practice in this jurisciction. For this paragraph to apply,
however, the lawyer admitted to praclice in this Jjurisdiction
must actively participate in and sharve responsibility for the
repiresentation of the client.

(9] Lawyers not udmitted to practice generally in a juris-
diction may be authorized by law or order of a tribunal or an
administrative agency to appear before the tribunal or agen-
cy. This uuthority may be granted pursnant to formal rules
governing admtission pro hae vice or pursuant to informal
practice of the tribunal or agency. Under paragraph (c}2), a
lawyer does not violate this Rule when the Jawyer appears
before a tribunal or agency pursuant to such authority. To
the extent that a court rule or other law of this jurisdiction
requires a lawyer who is not admitted to practice in this
Jurisdiction to obtain admission pro hae vice before appearing
before a tribunal or administrative agency, this Rule requires
the lawyer to ublain that authority,

[10] Paragraph {c)2) also provides that a lawyer rendering
services in this jurisdiction on a temporary basis does not
viclate this Rule when the lawyer engages in conduct in
anticipation of a proceeding or hearing in a jurisdiction in
which the lawyer is authorized to practice law or in which the
lawyer reasonably expects to be admitted pro hac vice.
Examples of such conduet include meetings with the client,
interviews of potential witnesses, and the review of docu-
ments. Similatly, a lawyer admitted only in another jurisdie-
tion may engape in conduct temporarily in this jurisdiction in
connection with pending litigation in another jurisdiction in
which the lawyer is or reasonably expects to be authorized o
appear, ineluding taking depositions in this jurisdiction.

[11] When a lawyer has been or reasonably expects to be
admitted to appear before a court or administrative agency,
paragraph (e)2) also permits conduct by lawyers who ave
associated with that lawyer in the matter, but who do not
expect to appear before the court or administrative agency.
For example, subordinate lawyers may conduet research,
review documents, and attend meetings with witnesses in
support of the lawyer responsible for the litigation.

[12] Paragraph (c)(8) permits a lawyer admitted to practice
law in another jurisdiction Lo perform services on a temporary
basis in this jurisdiction if those services are in or reasonably
related to a pending or potentiul arbitration, mediation, or
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TERMS OF EMPLOYMENT NOTICE
SEE SC CODE §41-10-10 et seq.




Terms of Employment Notice
Date of hire:

Name of Employee Social Security Number

Address

in compliance with §41-10-30 of the S.C. Code of Laws, 1976, as amended, you are hereby notified of the

terms of employment;
Elfuﬂ-time |:| part-time El seasonal
1. Normal hours of work:

{i.e., number or range of hours) per week, day, other, etc.

2. Rateofpay. Wages$._._ . ;Salary$___ ;Commissions__________ %; Other.

3. Paydayis: Weekly_________ Bi-weekly ______ Monthly Other

Place of payment is

Time of payment is

Day of payment is

4. Deductions to be made from wages such as insurance deductions.

Any changes in these terms shall be made in writing at least seven calendar days before they become effective.

Additional Terms
The following terms may be provided at the discretion of the employer in accordance with individual company policy.

5. Vacation policy is:

6. Pald holidays are:

7. Sickisave policy is:

8. Ofther:

Employee signature Company;
Employer signature Address:
Telephone;

WCL-26 (Revised 10/05)



US DEPARTMENT OF LABOR FACT SHEETS
FAIR LABOR STANDARDS ACT


























































US DOL FIELD OPERATIONS HANDBOOK

INFORMATION ON PARALEGALS

ARTICLE ON FLSA QUIRKS

FLSA RECORDKEEPING REQUIREMENTS
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22138 Paralégals,

(a) Paralegals and legal assistants generally do not qualify as exempt learned professionals
because an advanced specialized acedemic degree is not a standard prerequisite for entry into
the field. Although many peralegals possess general four-year advanced degrees, most
specialized paralegal programs are two-year associate degree programs from a community
college or equivalent institution. See FOH 22i00. .

29 CFR § 541,301(e)(7)
WHD Letter FLSA 2005-09NA
WHD Letter FLSA 2005-54NA

(b) Paralegals with a specialized 4-year degree.

The learned professional exemption may be available for paralegals who possess advanced
speciatized degrees in other fields and apply advanced knowledge in that professional field in
the performance of their paralega! duties. For example, ifa law firm hires an engineer as a’
paralegal to provide expert advice on product liability cases or to assist on patent matters, that
engineer would qualify for the leerned professional exemption. See FOH 22i00.

WHD Letter FLSA 2005-09NA
(c) Paralegals — Administrative exemption.

The work of paralegals and legal essistants will not generally meet the discretion and
independent judgment test of the administrative exemption and thus an analysis of
whether their work is related to management or general husiness operations is not
necessary. Paralegals perform duties using particular skills and knowledge rather than
exerclsing the level of discretion and independent judgment required by section 29 CFR
§ 541.202(a)}(3). When paralegals research and prepare reports, it is generally the
attorneys who exercise discretion and independent judgment because they receive and
decide whether or how to act on the information in the reports.

Although paralegals may work independently and uge their own judgment as to bow to
prioritize their work assignments, including how the projects will be executed and how
much time to spend on each assignment, it is not sufficient that an employee makes
decisions regarding relatively insignificant matters or that an employee makes Hmited
decisions, within clearly “prescribed parameters.” See

789 F.2d 282, 287-88 (4th Cir. 1986) and Dalheim v. KDFW-TV, 706 E. Supp. 493, 509
(N.D. Tex. 1998), aff'd, 918 F.2d 1220 (5th Cir. 1590), Rather, there must be the
exercise of discretion and independent judgment on matters of significance or
consequence related to the management or general business operations of the employer
or the employer’s customers.

A typical paralegal does not formulate or implement management policies, utitize
authority to waive or deviate from established policies, provide expert advice, or plan
business objectives as required to be exempt under 29 CFR § 541.202(b). In addition,
most jurisdictions have strict prohibitions against the unauthorized practice of law by
laypersons. Under the American Bar Association’s Code of Professional Responsibility,
a delegation of legal tasks to a lay person is proper only if the lawyer maintzins a direct
relationship with the client, supervises the delegated work, and has complete
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professional responsibility for the work produced. The implication of such strictures is
thet paralegal employees would not have the amount of authority to exercise independent
judgments with regard to legal matters necessary to bring them within the administrative
exemption. See FOH 2200,

WHD Opinion Letter FLSA 2006-27
WHD Letter FLSA 2005-54NA

Senior Legal Analysts.

A Senior Legal Analyst who conducts research at the request of an aftorney and prepares a
report for an attomey’s review is performing work involving the use of skills and procedures
rather then exercising discretion and judgment. The attorney who receives the reports
exercises discretion and judgment in determining how to use the report, See FOH 22i00.

WHD Opinion Letter FLSA 2006-27
Physician sssistents,

Physician assistants who have successfully completed four academic years of pre-
professional and professionat study, including graduation from a physician assistant program
accredited by the Accreditation Review Commission on Education for the Physician
Assistant, and who are certified by the National Commission on Certification of Physician
Assistants generally meet the duties requirements for the leamed professional exemption,

29 CFR § 541.301(e)(4)

Paolice lieutenants and captains, fire battslion chjefs,

29 CFR § 541.3(b) states that police officers, fire fighters or other first responder employees
who perform work such as extinguishing fires, rescuing crime or accident victims,
performing surveillance, pursuing or restraining suspects, interviewing witnesses, and other
similar work are not exempt executive or administrative employees. However, the executive
exemption may apply to police lieutenants, police captains and fire battalion chiefs so long as
the duties they perform meet all of the requirements set out in 29 CFR § 541.100. See FOH
22i00. )

WHD Letter FLSA 2008-40NA
WHD FLSA Opinion Letter May 19, 1988

Purchasing agents,

Purchasing agents with authority to bind the company on significant purchases generally
meet the duties requirements for the administrative exemption even if they must consult with
top management officials when making a purchase commitment for raw materials in excess
of the contemplated plant needs. See FOH 22i00,

29 CFR § 541.203(f)
WHD Opinion Letter FLSA 2008-01










The FLSA requires that employers retain certain employment records for specific
periods of time.®

Fair Labor Standards Act (FLSA) Record Retention Requirements

Type of Records uration of Record-Keeping
Payroll records for each employee, includingThree years from last date of entry.
the ecmployee’s full name, employee]
identification number (if applicable), home
address including zip code, date of bitth (if
lnder the age of 19), sex, occupaton, world
pchedule (including the time of day and day;
of week on which the employee’s wotkweelg
begins), regular hourly rate of pay (including]
the basis of wage calculation and the amount
and nature of payments excluded from the
regular rate of pay), total hours worked eachl
day and week, total daily or weekly earnings,
total overtime compensation, basis of
overtime computation, total addidons to o
Heductions from wages, total wages for each)
pay period, and the date of payment and the
ay period covered by the payment.
Individual employment contracts, collectivellhree years from last effective date.
pargaining agreements, plans, trusts,
certificates, and required notices.

Sales and purchase records, including aThree years.
record or total dollar volume of sales ox
business, and total volume of goods
purchased or received during a weekly,
monthly, or quarterly basis, in such form as
maintained by the employer in the ordinary
course of business.

Supplementary basic records includingT'wo years from the date of last entry.
employment and earnings records, such a
basic time and earning cards or shee
showing daily starting and stopping time o
employees or the amount of wo
accomplished by individual employees on
daily, weekly, or pay period basis when such
amounts determine in whole or in part the
wages of the employee, and wage rate
schedules or tables.
Ordet, shipping, and billing records. T'wo years from the last date of entry.

§ See 29 CF.R. § 5162 - 516.6




h{ecords of additions to and deductions from|1 WO Years.

each individual employee’s wages; all
employee purchase orders or wage
pssignments; other records used by the]
employer in determining the original cost,
operating and maintenance cost, and
depreciation and interest charges, if suchl
costs are related to additions or deductions|
from wages paid.




EMPLOYMENT LAWS APPLICABLE TO
WORKPLACES BASED ON NUMBER OF
EMPLOYEES



LAWS APPLICABLE TO PRIVATE WORKPLACES
BASED ON THE NUMBER OF EMPLOYEES'

Number of
Employees
triggering

application

FEDERAL OR SOUTH CAROLINA STATUTE

. The Civil Rights Act of 1866, 42 U.S.C. § 1981
- protects against racial discrimination in making and enforcing contracts

l1. The Fair Labor Standards Act (FLSA), 29 U.5.C. § 201, et seq.
- entitles employee to a minimum wage at an hourly rate of $7.25
- entitles “non-exempt” employees to overtime compensation for each hour worked in
excess of 40 hours in a work-week

Il. The National Labor Relations Act [NLRA), 29 U.5.C. § 151, et seq.
- protects employees’ right to unionize; to discuss working conditions without fear of
retaliation

IV. The South Carolina statute protecting smokers against
discrimination, S.C. Code Ann. § 41-1-85
- protects against employment action on the basis of outside-the-workplace use of
tobacco products

V. The Patient Protection and Affordable Care Act (PPACA or ACA), 124 Stat. 119-124
- requires employers to provide employees with a notice of availability of coverage
through the healthcare exchanges

VI. The South Carolina Payment of Wages Act, 5.C. Code Ann. § 41-10-10, et seq.
{except 41-10-30)
imposes on employers an obligation to
- pay timely all wages that are due
- provide specific written notice of any deductions from wages
Prohibits agreements waiving rights under the statute

. The Equal Pay Act, 29 U.5.C. § 201, et seq.
- protects against gender discrimination in compensation

. The South Carolina Workers' Compensation Law, 5.C. Code Ann. § 42-1-10, et seq.
- provides for compensation for injuries suffered by accident arising out of and in the
course of employment

! This chart contains brief descriptions of complex statutes that may be subject to amendment, regulatory
interpretation and court rulings. Please consult legal counsel for specific information. August 31, 2015.




5.

. The South Carolina Payment of Wages Act, 5.C. Code Ann. § 41-10-30
- imposes on the employer an obligation:
® to maintain certain records for three years
¢ to provide specific terms of employment in writing to every employee

10.

. The Occupational Safety and Health Act {OSHA), 29 U.5.C. § 651
- protects employees’ right to safe and healthful working conditions

15.

|, Title Vil of the Civil Rights Act of 1964, 42 U.5.C. § 2000e, et seq. and the SC Human
Affair Law, 5.C. Code Ann. §1-13-10, et. seq.
- protects employees against discrimination based on race, color, religion, sex, and
national origin
- discrimination based on pregnancy, childbirth, or related medical conditions
constitutes unlawful sex discrimination under Title Vil

- employment action based on gender stereotypes (sexual orientation and

gender identity) may constitute discrimination based on sex

I{. The Genetic Information Nondiscrimination Act of 2008 (GINA), P.L. 110-233
- protects employees against discrimination based on genetic information

I, The Americans with Disabilities Act {ADA), 42 U.5.C. § 12111, et seq.
- protects employees against discrimination based on disability
* requires employers to provide reasonable accommodation of employees’
disabilities, defined as physical or mental impairment that substantially limits a
major life activity, if such an accommodation can be provided without undue
hardship

20.

. The Age Discrimination in Employment Act (ADEA), 29 U.5.C. § 201, et seq.
- protects employees who are 40 years old and older against adverse employment
actions based on age

50.

. The Family and Medical Leave Act {FMLA]), 29 U.5.C. § 2601, et seq.
- entitles employees to up to 12 weeks of unpaid leave to accommodate serious health
conditions or serious health conditions of employees’ family members

I, The Patient Protection and Affordable Care Act (PPACA or ACA), 124 Stat. 119124
- requires employers to offer health coverage that is affordable and provides
minimum value

100.

|. The Worker Adjustment and Retraining Notification Act (WARN Act), 29 U.5.C. § 2101
- requires employers to give 60 days’ notice of impending mass layoff or plant closing
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THE STATE OF SOUTH CAROLINA
In The Supreme Court

In the Matter of Cecil Duff Nolan, Jr., Respondent.

Appellate Case No. 2016-002497

Opinion No. 27704
Submitted January 12, 2017 — Filed February 15, 2017

PUBLIC REPRIMAND

Lesley M. Coggiola, Disciplinary Counsel, and Barbara
M. Seymour, Deputy Disciplinary Counsel, both of
Columbia, for Office of Disciplinary Counsel.

Cecil Duff Nolan, Jr., of Stuttgart, Arkansas, pro se.

PER CURIAM: In this attorney disciplinary matter, the Office of Disciplinary
Counsel (ODC) and respondent have entered into an Agreement for Discipline by
Consent (Agreement) pursuant to Rule 21 of the Rules for Lawyer Disciplinary
Enforcement (RLDE) contained in Rule 413 of the South Carolina Appellate Court
Rules (SCACR). In the Agreement, respondent admits misconduct and consents to
the imposition of an admonition or public reprimand. We accept the Agreement
and issue a public reprimand. The facts, as set forth in the Agreement, are as
follows.

Facts

Respondent is licensed to practice law in Arkansas. At all times relevant to these
matters, respondent was providing or offering to provide legal services in South
Carolina. Therefore, respondent is a lawyer as defined in Rule 2(q), RLDE, and is
subject to the disciplinary authority of this Court and the Commission on Lawyer




Conduct pursuant to Rule 8.5(a) of the South Carolina Rules of Professional
Conduct, Rule 407, SCACR.

Respondent represented intellectual property holders from Georgia. In 2009,
respondent brought an infringement action on behalf of the property holders (the
plaintiffs) alleging the defendant was selling a product in violation of the plaintiffs’
rights. The lawsuit was originally filed in federal court in Georgia, but was
removed to South Carolina because the defendant is a South Carolina business and
the alleged violation occurred in South Carolina.

In the course of preparing for the litigation, respondent's private investigators
travelled to locations in South Carolina to pose as customers in an effort to obtain
evidence to prove that the defendant was violating the intellectual property rights
of the plaintiffs. During the investigation, respondent's investigators made false
statements to the defendant’s employees and used tactics designed to prod the
employees into making statements about the product. Respondent's investigators
tape-recorded these conversations without notice to the employees.

Respondent was unaware that secret tape-recording, pretexting, and dissembling
were in violation of the South Carolina Rules of Professional Conduct.! He
acknowledges that it was incumbent upon him to research the law in South
Carolina before sending his investigators to this state.

Respondent admits that the conduct of the investigators in secretly tape-recording
the conversations with the defendant's employees, posing as the defendant's
customers, and coercing and manipulating the defendant's employees violated the
following Rules of Professional Conduct, Rule 407, SCACR: Rule 4.4(a) (in
representing client, lawyer shall not use means that have no substantial purpose
other than to embarrass, delay, or burden third person, or use methods of obtaining
evidence that violate the legal rights of third person); Rule 8.4(d) (it is professional
misconduct for lawyer to engage in conduct involving dishonesty, fraud, deceit, or
misrepresentation); and Rule 8.4(c) (it is professional misconduct for lawyer to
engage in conduct prejudicial to administration of justice). Respondent further
admits that he is responsible for the conduct of his investigators and, therefore, he

1 See In the Matter of an Anonymous Member of the Bar, 304 S.C 342, 404 S.E.2d
513 (1991); In the Matter of Warner, 286 S.C. 459, 335 S.E.2d 90 (1985); and In
the Matter of an Anonymous Member of the Bar, 283 S.C. 369, 322 S.E.2d 667
(1984).




violated the following additional provisions of the Rules of Professional Conduct;
Rule 5.3(c) (lawyer shall be responsible for conduct of person that would be
violation of Rules of Professional Conduct if engaged in by lawyer if lawyer orders
or, with knowledge of specific conduct, ratifies conduct involved) and Rule 8.4(a)
(it is professional misconduct for lawyer to violate Rules of Professional Conduct,
knowingly assist or induce another to do so, or do so through the acts of another).

Respondent admits that by his conduct he has violated the following Rules for
Lawyer Disciplinary Enforcement, Rule 413, SCACR: Rule 7(a)(1) (it is ground
for discipline for lawyer to violate Rules of Professional Conduct or any other rules
of this jurisdiction regarding professional conduct of lawyers).

Conclusion

We find respondent's misconduct warrants a public reprimand. Accordingly, we
accept the Agreement and publicly reprimand respondent for his misconduct.

PUBLIC REPRIMAND.

BEATTY, C.J,, KITTREDGE, HEARN and FEW, JJ., concur.
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Ethics Advisory Opinion 17-01 | South Carolina Bar scbar.org

UPON THE REQUEST OF A MEMBER OF THE SOUTH CAROLINA BAR, THE ETHICS ADVISORY
COMMITTEE HAS RENDERED THIS OPINION ON THE ETHICAL PROPRIETY OF THE INQUIRER'S
CONTEMPLATED CONDUCT. THIS COMMITTEE HAS NO DISCIPLINARY AUTHORITY.

SC Rule of Professional Conduet: 7.2

Facls: Lawyer is a solo practitioner with a virtual law office. (Lawyer represents that he practices wherever
his smart phone and his laptop are, which, at any given moment, might be at Lawyer’s home, a coffee
shop, a park, Lawyer’s car, or out of town on vacation.) Lawyer's practice generates very little paper, which
is kept at Lawyer’s house. Lawyer does not see clients in Lawyer’s house; instead, Lawyer meets clients at
their places of business or at a third-party meeting space. Lawyer uses a post office box for all law practice
related mail.

Lawyer does not actively advertise the law practice beyond a single online directory listing. Lawyer is
considering increasing his web presence for advertising purposes, but Lawyer does not want to disclose
his home address to the public.

Question Presented: Will the inclusion of a post office box address in advertising materials satisfy the
requirement in Rule 7.2(d) that advertising communications include the office address of at least one
lawyer responsible for its content?

Summary: A post office address qualifies as an “office address" for purposes of Rule 7.2(d) provided the
post office address is on file as the lawyer’s current mailing address in the lawyer's listing in the AlS.

Opinion:

Rule 7.2, SCRPC, sets out certain restrictions upon and obligations of lawyers who advertise. One of the
obligations imposed by the Rule is that “[ajny communication made pursuant to [Rule 7.2] shall include the
name and office address of at least one lawyer responsible for its content.” (Emphasis added.) Rule 7.2{(d).

The term “office address” is not defined in the Rules of Professional Conduct, but “[t]he Rules of
Professional Conduct are rules of reason. They should be interpreted with reference to the purposes of
legal representation and of the law itself.” Scope [1], SCRPC.

The purpose of Rule 7.2(d) is to provide accountability for the content of lawyer advertising. Rule 7.2,
Comment [10]. It provides accountability by ensuring that potential consumers of the services of a lawyer or
law firm have a point of contact for the lawyer or law firm, along with an address for the purpose of
communicating with that point of contact. While a physical address will allow for such communication, the
same is true of a post office box address.

It used to be that lawyers only worked out of brick and mortar structures and everyone had a street
address. However, as the North Carolina Bar has recognized in addressing this same question, the
practice of law has changed.

-.[R]equiring a street address in all legal advertising has proved probtematic, particularly as the number of
lawyers working from home offices or operating virtual law practices has increased. The requirement is no
longer practical or necessary to avoid misleading the public or to insure that a lawyer responsible for the
advertisement can be located by the State Bar.
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